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Introduction

Council of Europe member states have made commitments to protect civil 
society, including human rights defenders, who can be defined broadly 
as individuals, groups and associations that promote the protection of 
human rights, or contribute to eliminating human rights violations.1 The 
Declaration on Council of Europe action to improve the protection of human 
rights defenders and promote their activities specifically calls on member 
states to: 

“create an environment conducive to the work of human 
rights defenders, enabling individuals, groups and 
associations to freely carry out activities, on a legal basis, 
consistent with international standards, to promote and strive 
for the protection of human rights and fundamental freedoms 
without any restrictions other than those authorised by the 
European Convention on Human Rights.”2

The Declaration also calls on Council of Europe member states to take 
effective measures to protect, promote and respect human rights defenders 
and ensure respect for their activities more generally, to prevent attacks on 
or harassment of human rights defenders, to provide effective remedies 
when their rights are violated, to ensure that their freedom of association, 
peaceful assembly and freedom of expression are safeguarded, and to 
ensure effective access to protection mechanisms. 3

Despite this, human rights defenders in many Council of Europe member 
states face significant challenges. One particularly worrying trend in this 
regard is the increasing harassment, intimidation and criminalisation of 
people and groups who assist refugees, asylum seekers and migrants, 
including those in an irregular situation. This trend emerges clearly from 
the work that the Council of Europe Commissioner for Human Rights has 
carried out, over the course of her six-year mandate, on the human rights 
aspects of member states’ asylum and migration policies. This issue was 
signalled, for example, during the Commissioner’s round table on the 
situation of human rights defenders in times of crisis.4 It was also addressed 
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in her thematic work, including on the protection of the rights and lives of 
refugees, asylum seekers and migrants in the Mediterranean and on the 
prevention of pushbacks at Europe’s borders.5 She has publicly warned 
against attacks on non-governmental organisations and others assisting 
refugees, asylum seekers and migrants on numerous other occasions,6 
including in relation to specific situations in member states. She has 
included this issue in country visits to Hungary, Malta, the United Kingdom 
and Italy, and in her emergency visit to the Poland-Belarus border.7 She 
has also engaged in written dialogue with member states on restrictions 
on human rights defenders’ work, including in letters to Cyprus, Germany, 
Greece, Italy, Latvia and Malta,8 while also having made several public 
statements on this issue, such as in relation to Hungary, Greece, Lithuania 
and Poland.9 Finally, issues faced by human rights defenders have been 
raised by the Commissioner in third-party interventions with the European 
Court of Human Rights in migration-related cases in regard of Croatia, Italy 
and Poland.10 

The sheer number of occasions when the Commissioner felt compelled to 
intervene shows how the restriction of the work of human rights defenders 
assisting refugees, asylum seekers and migrants has proliferated. This can 
similarly be observed from the repeated concerns expressed by other 
bodies of the Council of Europe, the European Union (EU), the United 
Nations (UN) and other international organisations, civil society actors and 
academics, who have all documented numerous instances of member 
states curbing activities to defend the rights of refugees, asylum seekers 
and migrants across Europe.11 

This document aims to draw the attention of Council of Europe member  
states to the need for action to reverse the damaging trend towards  
repression of human rights defenders assisting refugees, asylum seekers 
and migrants. It does not aim to discuss country-specific situations or 
individual cases of human rights defenders already addressed by the 
Commissioner. Rather, it sets out a bird’s eye view of key developments 
and policies contributing to this repression across Europe and provides 
recommendations to address these. In doing so, this document relies on 
the Commissioner’s above-mentioned interventions and her frequent 
encounters with human rights defenders during her visits to member 
states and on other occasions, including her round table events. To 
complement these insights, online consultations with human rights 
defenders and other civil society actors were organised in the context of 
the drafting of this document.12 While the document focuses primarily on 
human rights defenders, many of the issues set out below also impact on 
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others who may not strictly fall into this category, but come into contact 
with refugees, asylum seekers and migrants, either as part of their work or 
on an occasional basis, and whose human rights might also be affected by 
repressive measures.
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Chapter 1 
Developments contributing to 
increased repression of human 
rights defenders assisting 
refugees, asylum seekers and 
migrants

1.1 Lack of recognition of member states’ obligations 
towards human rights defenders assisting 
refugees, asylum seekers and migrants

Too rarely is assistance to refugees, asylum seekers and migrants addressed 
by Council of Europe member states from a human rights perspective. 
Member states often do not recognise, in law, policy or practice, that many 
forms of assistance constitute activities to promote the protection of human 
rights or contribute to the elimination of violations in relation to refugees, 
asylum seekers and migrants, and thus fall within the scope of human rights 
defence. This includes search and rescue at sea, which directly impacts on 
the protection of the right to life. The provision of humanitarian assistance, 
including the provision of food, water, clothes and shelter, similarly protects 
the right to life and human dignity and helps to ensure the enjoyment 
of basic social and economic rights. Helping people to obtain access to 
legal processes, including asylum procedures, and providing them with 
expert advice and legal help are also clearly connected to ensuring the 
right to access to courts. The same goes for challenging non human rights 
compliant practices and policies by states, such as through litigation or 
advocacy. Ensuring transparency and accountability in relation to asylum 
and migration policies, including monitoring and reporting, are crucial 
activities to uphold human rights. In this respect, the work of journalists 
and others drawing public attention to human rights violations must 
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also be recognised as a key component of the human rights defence of 
refugees, asylum seekers and migrants. This list is by no means exhaustive. 
Many different activities may serve the protection and promotion of human 
rights of refugees, asylum seekers and migrants. It is therefore crucial that 
Council of Europe member states respect the rights of anyone who engages 
in activities to protect and promote human rights, in line with their explicit 
commitments in this regard. 

This does not imply that member states’ obligations only extend to those 
who can be categorised as human rights defenders.  Anyone engaging with 
refugees, asylum seekers and migrants or with wider issues in relation to 
them, in whatever way, and whether under the umbrella of an organisation or 
individually, should benefit from the protection of the law and should not be 
subject to unnecessary prosecution or judicial or other forms of harassment.

1.2 Overall regression in human rights compliance of 
asylum and migration policies

The current trend towards repression of human rights defenders 
assisting refugees, asylum seekers and migrants coincides with what 
the Commissioner has identified as progressively more restrictive and 
non human rights compliant asylum and migration policies in Europe.13 
These policies have often been characterised by their strong focus on 
preventing irregular arrivals, restricting access to asylum procedures, and 
the externalisation of member states’ responsibilities to third countries. 
They have also been marred by the abandonment of people at borders or in 
distress at sea, pushbacks and border violence, practical and legal barriers 
to accessing asylum procedures, widespread use of detention, restrictions 
on access to medical services, housing and other basic needs in order to 
deter irregular stay, as well as ethnic profiling and discriminatory practices 
in the enforcement of migration laws. The criminalisation of irregular entry 
and stay, including activities that are seen as facilitating such acts, has 
become a key tool to address issues of migration. Additionally, the last few 
years have seen the emergence of an approach in which migration issues 
are increasingly addressed by member states from a security perspective, 
which has led to the building of fences and the use of barbed wire, the 
deployment of military personnel or equipment in border areas, and 
increased surveillance. These physical obstacles deny asylum seekers 
the chance to seek protection and the right to a fair and efficient asylum 
procedure. Contributing to this approach is the current focus on what is 
often referred to as the instrumentalisation of the movement of asylum 
seekers and migrants by third countries, which has led some governments 
to frame arrivals of migrants in terms such as ‘hybrid warfare’. All this has 
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not stopped people from migrating or seeking protection. Instead, these 
policies have often diverted them to longer, more dangerous routes.

This approach has also created an extremely difficult environment for 
human rights defenders. Those who assist refugees, asylum seekers and 
migrants may be seen by states as an obstacle to the implementation of 
asylum and migration policies focused on deterrence and security, and 
therefore faced with hostility. The rolling back of human rights which is 
often part and parcel of states’ policies in this area also leads to measures 
explicitly or implicitly targeting those helping refugees, asylum seekers and 
migrants to access and realise these rights. 

Furthermore, as the net of restrictive measures is cast ever wider, more and 
more people who interact with refugees, asylum seekers and migrants are 
impacted. Apart from NGOs, activists, lawyers and journalists, independent 
bodies acting as human rights defenders, such as National Human Rights 
Institutions (NHRIs), may also face a backlash from the authorities for 
addressing asylum and migration issues.14 Furthermore, people or groups 
who might not normally be seen, or see themselves, as human rights 
defenders, such as teachers, medical or social care providers, firefighters, 
sports clubs, neighbours, friends, and many others may face situations in 
which they have to decide whether to follow the rules or step up in defiance 
of those rules to protect human rights. In many cases, people simply extend 
a helping hand to fellow human beings without realising that this may put 
them in conflict with increasingly broad-ranging rules on the prevention 
of irregular entry or stay. In this way, even everyday acts of humanity are 
at risk of becoming the subject of harassment or criminalisation.15  The 
latter is also true for those helping family members, or for refugees, asylum 
seekers and migrants themselves who provide mutual support. Human 
rights defenders who are themselves refugees, asylum seekers or migrants 
may be in a particularly vulnerable position, including because of the risk 
that their legal status in the country is leveraged against them to repress 
their work.16

1.3 The impact of hostile rhetoric

Closely connected to the overall policy swing towards deterrence is the 
proliferation of anti-refugee and anti-migrant rhetoric in Council of Europe 
member states.17 When it comes to the way that human rights defenders are 
approached by the authorities, media and society more broadly, language 
matters deeply. One area in which this is particularly visible is in the use of 
the term ‘illegal migration’, used by many states to refer to situations in which 
persons have entered or stayed in circumvention of migration rules.18 This 
language is increasingly used even in relation to persons using irregular 
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means to reach member states’ territories in order to access asylum, even 
though seeking asylum cannot be an illegal act.19 Such language then also 
implicitly associates human rights defenders and others helping asylum 
seekers or migrants in an irregular situation with such ‘illegality’.20 

More generally, high-level public figures in several member states have 
talked about refugees, asylum seekers and migrants as security threats, 
as an ‘invasion’ or in even worse terms, which also paints those defending 
these groups as complicit in threats to the nation. Lawyers representing 
asylum seekers or migrants, or otherwise litigating existing laws or policies, 
may be disparaged as acting against the interest of the state, undermining 
the government’s efforts to control migration, rather than as professionals 
engaging in the entirely legitimate practice of bringing legal challenges in 
the interest of their clients.21 NGOs engaged in search and rescue at sea 
continue to be accused of being a ‘pull factor’ or otherwise encouraging 
arrivals, despite several studies not having found any factual evidence of 
such an effect.22 There is a mutually reinforcing effect of such narratives 
between government representatives or elected officials on the one hand, 
and certain sectors of the media on the other. Certain media eagerly report 
this language, while public officials may feel compelled or emboldened 
by media narratives to adopt increasingly derogatory or inflammatory 
language against human rights defenders. 

This kind of language can become a driving force for further restrictions 
and criminalisation, including by empowering lower-level authorities, 
prosecutors and judges to crack down on those assisting refugees, asylum 
seekers and migrants. Importantly, it also fans the flames of anti-refugee, 
anti-migrant or racist sentiments in society at large, significantly increasing 
the risks of attacks on human rights defenders (see below). These narratives 
also sometimes have implicit or explicit racist connotations and can 
particularly also impact on refugee and migrant community organisations. 
Human rights defenders working with refugees and migrants against 
whom strong societal prejudices may exist, such as Muslims, people of 
African descent, Roma or other groups, can also be at additional risk. This 
has been particularly evident in the largely positive attitudes towards 
individuals and organisations assisting Ukrainian refugees, including in 
member states where human rights defenders working with other groups 
of refugees, asylum seekers and migrants face very high levels of hostility.23 
The same is true for those whose work overlaps with other issues where 
discrimination or hostile attitudes are prevalent in certain member states, 
such as supporting LGBTI refugees and migrants, or addressing domestic 
or sexual violence against refugee and migrant women or issues related to 
their sexual and reproductive health and rights.
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1.4 Threats and violence

Securing the physical safety of human rights defenders is undoubtedly 
the most fundamental aspect of ensuring respect for their human rights 
and securing an enabling environment for their work. Nevertheless, there 
have been many instances in which human rights defenders have come 
under physical attack. Organisations and people assisting refugees, asylum 
seekers and migrants have been subjected to beatings, had their vehicles or 
equipment destroyed, or have been targeted by vandalism of their property, 
and even by arson or bomb attacks.24 In her work, the Commissioner has 
specifically addressed several situations in which the physical safety of 
human rights defenders was at risk.25 But this is only the tip of the iceberg, 
as media reporting and monitoring by civil society organisations show.26 

Violence against human rights defenders assisting refugees, asylum seekers 
and migrants may come from private individuals or groups, including those 
who feel emboldened by official rhetoric which may lower the threshold 
for violent conduct by the public. The presence of paramilitary-style or 
vigilante groups (including those associated with the far right) in some 
member states is a particular concern.27 It is particularly reprehensible 
when acts of violence or threats to physical safety come from those who 
are charged with upholding the law, such as border guards, police or other 
official authorities. The Commissioner has observed in certain member 
states how these authorities have engaged with human rights defenders in 
an aggressive or intimidating manner, including holding them at gunpoint 
and physically manhandling them.28 In countries where civilian ‘volunteers’ 
take part in policing of borders there are further concerns about how 
this may impact on the safety of persons operating in border areas to aid 
refugees, asylum seekers and migrants.29 Human rights defenders such as 
sea rescuers have also faced violence, including the use of firearms in their 
direction, from actors from non-European countries with which Council of 
Europe member states co-operate on external migration control.30

Apart from physical violence and intimidation, people helping refugees, 
asylum seekers and migrants often experience extremely high levels 
of online hate speech, bullying, and even death threats. Human rights 
defenders who are themselves refugees, asylum seekers and migrants, 
or of ethnic minority background, may also receive racist abuse, online 
and offline. Similarly, women working in this area often face misogynistic 
abuse, and some have reported being subjected to rape threats.31 As 
these are often anonymous, and online platforms might not regulate such 
issues well, there is a lot of impunity for such actions. Some human rights 
defenders consulted for this document have noted that online threats 
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and harassment have become so commonplace that these are now just 
a ‘fact of life’, and they often only report the most serious threats. Others 
have withdrawn from social media. Violence and intimidation in both the 
offline and the online world have a severe impact on the security, as well 
as the psychological well-being, of human rights defenders. Many of the 
human rights defenders the Commissioner met throughout her mandate 
are paying a high personal toll for their work, including in terms of their 
family life and mental health. Such actions, when left unaddressed, also 
contribute considerably to the chilling effect on human rights work.

Despite well-established obligations of states, including under human rights 
law, human rights defenders and other assistance providers have reported 
concerns that their national authorities may not be properly investigating 
violence, threats or abuse. Some told of being faced with indifference 
when reporting such incidents to the police, or even encountering the 
same hostile narratives as described above when trying to engage with 
law enforcement. Such experiences significantly increase the insecurity for 
human rights defenders and foster impunity for violence and threats. 

1.5 Application of smuggling and ‘facilitation’ laws to 
human rights defenders

Rules and policies aimed at combating smuggling, or more generally relating 
to the facilitation of irregular entry, transit and stay, have significantly 
impacted on human rights defenders and other civil society actors in many 
Council of Europe member states. There have been numerous instances of 
people providing humanitarian assistance or engaging in human rights 
work being accused of, charged with, and prosecuted for aiding, abetting 
or facilitating irregular migration in various forms.32 In many cases, human 
rights defenders who have been charged with smuggling-related offences 
have acted in immediate response to the risk of loss of life or serious harm, at 
sea or on land. Others have been charged with facilitation-related offences 
for offering food, clothes or shelter, or just for giving someone in an irregular 
situation a lift in their car. Such proceedings often fail to make an appropriate 
distinction between those acting with criminal intent and those acting to 
defend human rights.33 The Palermo Protocol on Smuggling, which sets out 
obligations of states to criminalise smuggling as a transnational crime, only 
relates to activities related to irregular entry when done to obtain, directly 
or indirectly, a financial or other material benefit.34 However, this distinction 
is not clearly made in the laws of all member states. 

Approaches in many Council of Europe member states are impacted by EU 
rules on the facilitation of irregular entry, transit and stay, especially the 
Facilitation Directive, which sets out obligations to criminalise intentional 
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assistance to such acts.35 There has been long-standing criticism that the 
rules contained in the Directive fail to provide adequate protection against 
the criminalisation of human rights defenders.36 In particular, in contrast to 
the facilitation of irregular residence,37 the criminalisation of facilitation of 
irregular entry or transit is not subject to the requirement that this is done 
for financial or material gain.38 Some steps have been taken in an attempt 
to mitigate the impact of this gap,39 although their efficacy may be limited 
by increasingly restrictive views of member states as to what they see as 
assistance in line with the law.40 A new proposal for an EU Directive to 
replace the existing Facilitators Package was published in November 2023,41 
which  does link criminal offences to financial or material gains, whether in 
relation to assisting entry, transit, or stay,42 while also making more explicit 
that its purpose is not to criminalise humanitarian assistance or assistance 
provided by family members.43 However, some commentators have raised 
concerns about other aspects of the proposal that could still negatively 
impact on human rights defenders.44 

Clear humanitarian exceptions in smuggling laws may offset some of the 
potentially negative impact on human rights defenders assisting refugees, 
asylum seekers and migrants. However, in the current EU Directive, which 
contains a humanitarian exception in relation to the criminalisation of 
facilitation of irregular entry or transit, this is not mandatory, leading to the 
inconsistent application of this exemption across different member states. 
In non-EU Council of Europe member states, human rights defenders also 
report missing or limited humanitarian exemptions, which lead people 
to doubt if they would risk being subjected to criminal procedures for 
providing food, water, clothing, shelter, health care or other help.

However, comprehensive data on criminalisation in member states 
is lacking, and outcomes are difficult to assess, as cases may become 
extremely protracted, sometimes taking years.45 In some instances, cases 
are opened, then closed, and subsequently reopened. Even the charges 
levelled against human rights defenders, or the evidence on which this is 
done, may remain vague for a considerable period. Nevertheless, there are 
some indications that the overwhelming majority of cases of human rights 
defenders charged with smuggling or facilitation are eventually dropped or 
the defendants acquitted.46 Additionally, domestic bodies, like the French 
Constitutional Council and the Italian Constitutional Court, have delivered  
judgments which call into question broad-ranging approaches to the 
criminalisation of smuggling or facilitation used by member states.47 Even 
if criminal proceedings for smuggling or facilitation of irregular migration 
rarely lead to convictions, their practical effect is often to sap the energy, 
time, financial resources and will of human rights defenders, and forcing 
them to devote significant efforts to their case, thus preventing them from 
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fully continuing their human rights work. In this way, criminal proceedings 
in relation to smuggling or facilitation have become one of the most 
blatant and visible forms of harassment of human rights defenders helping 
refugees, asylum seekers and migrants in Europe.

1.6 Other forms of legal or administrative repression

Beyond criminalisation in relation to smuggling or facilitation laws, human 
rights defenders and other civil society actors are faced with criminal or 
administrative proceedings on a wide range of other grounds.48 These may 
be used alongside accusations of smuggling or facilitation, or separately, 
with different measures under criminal and administrative law closely 
intertwined. Criminal proceedings have been as diverse as being connected 
to offering assistance with an asylum application, photographing law 
enforcement objects or staff, being involved in organised crime or money-
laundering, or endangering national security, espionage or terrorism 
charges.49 In addition to criminal charges, administrative requirements can 
be used to impede the work of human rights defenders, including on such 
issues as fire safety (which could be used to temporarily close down offices) 
or food safety (which has sometimes been used to prevent the distribution 
of food to refugees, asylum seekers and migrants). Local by-laws may also 
be used to prevent the provision of assistance.  Some forms of harassment 
have even included imposing special taxes on organisations that ‘support 
immigration’.50 Human rights defenders have furthermore been faced with 
legal proceedings from third parties, some of which can be characterised as 
strategic lawsuits against public participation (SLAPPs), when reporting on 
activities that negatively impact on the human rights of refugees, asylum 
seekers and migrants.

One category of common administrative restrictions which the 
Commissioner has often addressed are administrative or technical 
requirements on search and rescue ships run by civil society organisations, 
which has repeatedly led to these ships being detained in ports and thus 
taken out of circulation for prolonged periods, impeding their life-saving 
work.51 While port controls should not be used arbitrarily against NGOs,52 
administrative detention of rescue vessels continues regularly, both on the 
basis of technical requirements not being met and in relation to the non-
observance of rules on how rescue operations should be carried out, even if 
such rules conflict with human rights and maritime law obligations.53

In some European countries, associations protecting or promoting the 
rights of refugees, asylum seekers and migrants have faced significant 
challenges to get officially registered, including in the face of restrictive 
registration rules. In other cases, changes in legal frameworks have led 
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to the de-registration and threat of dissolution of non-governmental 
organisations, which had reportedly failed to comply with several formal 
requirements within applicable time limits.54 Freedom of association is an 
essential component of a democratic society protected by article 11 of the 
ECHR, and several safeguards must be observed when issues of restriction 
arise. Any dissolution of a civil society organisation should only be used 
as a measure of last resort for serious misconduct,55 and never for minor 
infractions.56

Nevertheless, the Commissioner has on several occasions raised concern 
that registration rules and reporting duties were unfairly deployed against 
associations assisting refugees, asylum seekers and migrants.57 Such 
administrative steps may be abused to fuel attempts to discredit the work 
of human rights defenders and weaken their organisations’ structures.

The type of criminal and administrative proceedings or obstacles faced by 
human rights defenders is therefore extremely varied. Furthermore, they 
are often highly case-specific, which makes it complicated to assess their 
legitimacy in each situation. However, as others have also noted, there is a 
clear trend towards using such proceedings against human rights defenders 
working with refugees, asylum seekers and migrants specifically.58 Again, 
this means that human rights defenders are tied up addressing charges, 
faced with fines or even imprisonment, and thus unable to carry out their 
work effectively.

1.7 Lack of consultation and constructive 
engagement with human rights defenders

The work of human rights defenders can also be obstructed in a number of 
less visible and more indirect ways. One such way is the lack of constructive 
engagement or co-operation by the authorities of member states with 
human rights defenders. Such co-operation is often key to realising the 
rights of refugees, asylum seekers and migrants effectively. During her 
mandate, the Commissioner has repeatedly seen the need to stress this 
importance, and to warn against increasingly hostile attitudes of authorities 
towards human rights defenders.59

During the consultations with human rights defenders in preparation of this 
document, participants spoke of increasingly being ignored or sidelined by 
authorities, both at the national level and locally. This has included being 
left out of consultations on laws or policies in relation to issues within the 
scope of their experience and expertise. While human rights defenders 
also continue to play a key role in service delivery to refugees, asylum 
seekers and migrants, and have been at the forefront of this in situations 
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of large-scale challenges, authorities may also be less inclined to include 
human rights defenders that have been critical of government policies in 
planning and policy-design exercises. In this way, human rights defenders’ 
effectiveness may be undermined simply by being deliberately ignored. 

Lack of constructive co-operation may also infringe on the ability of 
human rights defenders carrying out life-saving work, as is evident from 
the extensive work of the Commissioner on search and rescue activities 
by NGOs in the Mediterranean. This has often been marked by lack of 
information sharing by national authorities with NGOs who may have been 
in the best position to assist people in distress at sea.60

1.8 Restrictions on access to places, people and 
information

Beyond lack of co-operation and engagement, human rights defenders 
may find authorities specifically hampering their work by imposing a 
range of restrictions to relevant places, people and information. Such 
restrictions include prohibitions on entering certain areas, such as border 
zones, including exclusion zones set up in emergency situations, often 
justified by state authorities as necessary for security reasons. However, 
such restrictions prevent human rights defenders from making contact 
with people in need of humanitarian or legal assistance, or from carrying 
out human rights monitoring.61 They may also face restrictions in accessing 
government-operated or -controlled facilities, such as camps, reception 
centres or detention places.62 This may also be the case if the management of 
such facilities is outsourced to private actors or international organisations. 
Some of these restrictions were tightened during the Covid-19 pandemic, 
but were not always relaxed after the pandemic abated. While there may 
be specific reasons for access limits, including safeguarding the well-
being and privacy of persons staying in those places, undue restrictions 
significantly impede necessary human rights work, including providing 
legal representation to people who have lodged asylum claims, or those 
who would want to do so, but cannot without support. This may also 
prevent effective work with victims of torture, victims of trafficking in 
human beings, or other vulnerable groups.63 Similarly, limits on access to 
border zones, camps and other places may prohibit media from reporting 
on issues related to human rights, which may undermine more general 
attempts to increase transparency and ensure public accountability. 

In addition, member states’ authorities may restrict access to information 
to impede the work of human rights defenders. Restrictions on access to 
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official files, for example, have even been imposed on independent bodies, 
including NHRIs, with a specific mandate to investigate human rights 
abuses.64 Restrictions on access to court documents, including on security 
grounds, have also impeded the work of lawyers to effectively represent 
their clients.65 Freedom of information requests by human rights defenders 
in relation to human rights issues in the area of asylum and migration 
may be left without a timely (or indeed any) response, or provided only 
in heavily redacted form. Journalists who have been critically reporting on 
human rights issues related to refugees, asylum seekers and migrants may 
also experience difficulties in getting access to official press conferences or 
in having interview requests approved.

1.9 Surveillance of human rights defenders

During discussions for the preparation of this document concerns were 
raised that, in some member states, pervasive surveillance activities created 
mounting challenges for human rights defenders, including lawyers 
and journalists. It has already been noted that some member states are 
increasingly framing issues of asylum and migration as national security 
issues. This also brings human rights defenders assisting refugees, asylum 
seekers and migrants within the scope of the attention of security services. 
Governments, in the name of national security concerns, often employ 
advanced surveillance tools to intercept communications and monitor 
online activities, including human rights defenders’ social media. The 
Predator and Pegasus spyware scandals show how surveillance may happen 
without any transparency and without clear accountability mechanisms 
being in place.66 Even when human rights defenders know they are being 
subjected to surveillance measures, secrecy rules may prevent them from 
accessing information in relation to their case. Legal remedies may also be 
difficult to access because of national security exceptions in law. Invasive 
surveillance practices, whether through physical surveillance, phone and 
internet tapping or by using spyware not only infringes on the personal 
security and privacy of individual human rights defenders, but also threaten 
the confidentiality between human rights defenders and the refugees, 
asylum seekers and migrants they assist, which is often crucial to working 
effectively. Human rights defenders reported, for example, how such 
practices make them afraid to reach out to people they assist by phone 
or email. As such, these practices may stifle dissent, instil fear, and impede 
efforts to expose human rights abuses or effectively represent clients.
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1.10   Issues related to funding and financial 
transparency

In several European countries, civil society organisations working with 
refugees, asylum seekers and migrants are experiencing barriers in 
accessing public funding, affecting the quality and the quantity of support 
they can provide to people in need of administrative, legal or humanitarian 
assistance. While this reduction in funding for civil society organisations is 
not confined to those working with these populations, the Commissioner 
is particularly worried about the correlation between the growing anti-
migration political and media discourse and the wider impacts on reducing 
the capacities of NGOs protecting human rights. Such obstacles to accessing 
funding are silent attacks on human rights defenders’ essential services 
not only to refugees, asylum seekers and migrants, but also to democratic 
societies.67 

In some cases, other funding issues, which are not used to restrict human 
rights defenders, nevertheless impact negatively on their work. For 
example, cuts to public funding of legal aid to asylum seekers and migrants 
in some member states have severely undermined the ability of lawyers 
to represent those groups effectively. Human rights defenders have also 
noted that grassroots or smaller organisations often have more difficulty 
accessing funding from international (including EU and member state) 
donors. The structure of funding, which is becoming increasingly project-
based, and therefore of limited duration and sometimes not covering core 
costs, may also undermine the continuity of their work, which is an important 
precondition for effective human rights activities. Human rights defenders 
who receive state or international funding may also find themselves faced 
with implicit or explicit conditionalities impacting on their human rights 
related activities, and may self-censor in relation to public communication 
on human rights violations for fear of losing funding.

Additionally, the Commissioner has witnessed an increasing discussion 
about introducing so-called ‘foreign agent’ laws in Council of Europe member 
states. These problematic laws stipulate that non-profit organisations 
receiving foreign funding must register under a special regime declaring 
them as agents of foreign influence. Such laws may also affect the work of 
associations assisting refugees, asylum seekers and migrants, and could be 
mobilised to create negative public perceptions of those associations. The 
Commissioner has stressed that reporting requirements should always be 
set up on an equal and non-biased basis regardless of the source of income, 
and that any interference in this field should fully comply with the case law 
of the European Court of Human Rights.68 
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Chapter 2 
Consequences of repression 
of human rights defenders 
assisting refugees, asylum 
seekers and migrants

The developments described above, which all contribute to the overall 
trend towards increasing repression of human rights defenders assisting 
refugees, asylum seekers and migrants in Europe, have a number of 
worrying consequences. 

Firstly, it has already been mentioned that the activities of human rights 
defenders have been crucial to protect the right to life, to ensure that 
people on the move can have their basic needs met, to access protection 
and justice, and to advocate for systemic changes to uphold human rights 
more generally. As member states continue to undermine the work of 
human rights defenders, they worsen the backsliding on the human rights 
of refugees, asylum seekers and migrants, which is already at a deeply 
worrying level across Europe.

Secondly, several of the actions of states outlined above violate the rights 
of those individuals and groups assisting refugees, asylum seekers and 
migrants. Some have seen their right to physical integrity threatened, whilst 
freedom of association, fair trial principles, freedom of expression, and a 
range of other rights have also come under attack. In this way, member 
states are increasingly threatening the security and rights of everyone 
under their jurisdiction, including their own citizens.

Thirdly, the ongoing crackdown on human rights defenders working 
with refugees, asylum seekers and migrants has important implications 
for upholding the rule of law and democracy in Europe. Human rights 
defenders play a key role in upholding the standards and values to which 
Council of Europe member states have bound themselves. By undermining 
this role to implement restrictive asylum and migration policies, member 
states risk doing long-term damage to the key principles underpinning 
their societies.69
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Finally, by repressing the work of human rights defenders, member states 
are depriving themselves of a key partner to implement both humane 
and effective asylum and migration policies. In many states, civil society 
organisations, as well as private individuals, play a key role in ensuring 
that the national asylum and migration system can function. The role of 
human rights defenders becomes even more visible in emergency or 
crisis situations. It is unimaginable that European states would have been 
able to cope with the increase in arrivals in 2015-2016, or of Ukrainians 
in 2021, without the proactive involvement of numerous organisations 
and hundreds of thousands of citizens who all chipped in to help states 
overcome challenging situations.70 In many cases, human rights defenders 
have also stepped in to fill gaps that member states have left, such as in the 
Mediterranean or at inhospitable border areas, often saving countless lives 
in the process.71
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Conclusions and 
recommendations

Human rights defenders, in all their diversity, play a crucial role in upholding 
the human rights of individual refugees, asylum seekers and migrants, and 
in maintaining humane and effective asylum and migration policies in 
Europe. Rather than seeing them as adversaries, to be restricted in various 
forms, Council of Europe member states should recognise and welcome the 
work of these human rights defenders as key partners, and acknowledge 
the enormously important work that they carry out. Even when human 
rights defenders challenge state authorities, this must be recognised as 
being part and parcel of open, democratic societies based on the rule of 
law.

The Commissioner for Human Rights therefore urges Council of Europe 
member states to take all necessary action to reverse this trend and to 
ensure that their commitments to the protection of human rights defenders 
are upheld in all areas, including asylum and migration policy. To this end, 
she calls upon member states to take the following actions:

• Reconsider overall asylum and migration policies that contribute 
to a hostile environment for human rights defenders, especially 
those that are focused on preventing safe arrival and access to 
asylum, that use criminal (rather than administrative) law to address 
irregular migration, and that have an overly securitised or militarised 
approach.

• Reform laws, policies and practices potentially preventing 
or interfering with the activities of human rights defenders 
assisting refugees, asylum seekers and migrants, and bring them into 
compliance with requirements and guidance set out by the Council 
of Europe, the UN and other international bodies. In this respect, they 
should particularly take note of and ensure conformity with: 

 - the Council of Europe Declaration on action to improve the 
protection of human rights defenders and promote their 
activities and the UN Declaration on Human Rights Defenders; 

https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d3e52
https://www.ohchr.org/sites/default/files/Documents/Issues/Defenders/Declaration/declaration.pdf
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 - the Committee of Ministers’ Recommendations CM/Rec(2018)11 
on the need to strengthen the protection and promotion of 
civil society space in Europe, and R(2000)21 on the freedom of 
exercise of the profession of lawyer;

 - the case law of the European Court of Human Rights;

 - relevant resolutions of the Parliamentary Assembly of the 
Council of Europe;72

 - the Guidelines on Freedom of Association of the OSCE Office for 
Democratic Institutions and Human Rights (ODIHR) and the 
European Commission for Democracy through Law (Venice 
Commission);

 - the Guidelines on Protecting NGO Work in Support of Refugees 
and Other Migrants of the Expert Council on NGO Law of the 
Council of Europe Conference of INGOs;

 - General Policy Recommendation No. 16 of the European 
Commission against Racism and Intolerance (ECRI) in regard 
of establishing firewalls between service providers and 
immigration enforcement;

 - and other relevant instruments and guidance on protecting 
human rights defenders, including the  ODIHR Guidelines on the 
Protection of Human Rights Defenders.

• Government and elected representatives should refrain from 
derogatory, inflammatory or stigmatising rhetoric about the role 
of human rights defenders assisting refugees, asylum seekers and 
migrants, and publicly communicate that challenging government 
policies, including advocacy, public campaigning and litigation, are 
entirely legitimate activities in an open, democratic society.

• Publicly acknowledge the invaluable contribution of human 
rights defenders in a democratic society at large, and in particular 
in relation to ensuring effective and human rights compliant asylum 
and migration policies, and to promote a narrative that enables 
seeing them as constructive partners – even when they criticise 
government policy – rather than as adversaries.

• Invest in appropriate training on and awareness raising of 
standards on human rights defenders, and the broad scope of 
activities that may fall within human rights defence with all relevant 
authorities, including for law enforcement agencies and the judiciary.

• Establish effective safety procedures for human rights defenders 
to engage with law enforcement and prosecutorial authorities when 
faced with violence or threats.

https://rm.coe.int/recommendation-cmrec-2018-11-civic-space/168097e937
https://www.icj.org/wp-content/uploads/2014/10/CoE-rec200021-freedom-exercise-profession-lawyer.pdf
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)046-e
https://rm.coe.int/expert-council-conf-exp-2020-3-guidelines-on-protecting-ngo-work-in-su/16809e4a81
https://rm.coe.int/expert-council-conf-exp-2020-3-guidelines-on-protecting-ngo-work-in-su/16809e4a81
http://rm.coe.int/ecri-general-policy-recommendation-no-16-on-safeguarding-irregularly-p/16808b5b0b
https://www.osce.org/odihr/guidelines-on-the-protection-of-human-rights-defenders
https://www.osce.org/odihr/guidelines-on-the-protection-of-human-rights-defenders
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• Ensure that all incidents of violence or threats against the physical 
integrity of human rights defenders are promptly and effectively 
investigated, and that perpetrators are subjected to appropriate 
sanctions to prevent reoccurrence and dissuade others from 
engaging in the same actions. The authorities should also publicly 
condemn any such incidents in order to send a clear message about 
their unacceptability.

• Step up action against offline and online hate speech, both 
against refugees, asylum seekers and migrants, and against human 
rights defenders and others assisting them, in line with Council 
of Europe standards on combating hate speech, in particular 
Committee of Ministers’ Recommendation CM/Rec(2022)16, the case 
law of the European Court of Human Rights, and ECRI General Policy 
Recommendation No. 15.

• Ensure that laws on smuggling or the facilitation of irregular 
entry, transit or stay clearly prevent the criminalisation of 
human rights defenders assisting refugees, asylum seekers 
and migrants, including by ensuring that the ‘financial or material’ 
gain criterion is central to any definition of criminality. Such laws 
should also ensure sufficiently broad ‘humanitarian’ exemptions that 
unequivocally cover not only search and rescue and the provision of 
aid in relation to people’s basic needs, but all activities aimed at the 
promotion, protection or realisation of the human rights of refugees, 
asylum seekers and migrants.

• Reform other criminal and administrative laws and requirements 
that could interfere with the legitimate activities of human rights 
defenders assisting refugees, asylum seekers and migrants, in order to 
ensure that clear safeguards are in place to prevent the criminalisation 
of their activities and the abuse of laws or requirements to harass or 
intimidate human rights defenders.

• When there are credible allegations of criminal or administrative 
offences by human rights defenders, ensure fair, transparent, 
prompt, adversarial proceedings which effectively allow human 
rights defenders to challenge relevant evidence and have full 
access to it, and ensure that such proceedings are not unnecessarily 
prolonged.

• Establish working practices that recognise human rights defenders 
as partners and allow for constructive co-operation. This includes 
ensuring that human rights defenders are consulted on legislative and 
policy developments related to the human rights of refugees, asylum 
seekers and migrants, and establishing transparent mechanisms for 
dialogue and consultation that are accessible to all human rights 
defenders.

• Ensure that human rights defenders do not face undue restrictions 
on access to places where they can interact with and assistant 

https://rm.coe.int/prems-083822-gbr-2018-recommendation-on-combating-hate-speech-memorand/1680a710c9
http://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
http://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
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refugees, asylum seekers and migrants, and ensure effective access 
to information, including in relation to human rights monitoring, 
legal representation, and media reporting.

• End the use of surveillance measures to intimidate human rights 
defenders and disrupt their work. When there are legitimate reasons 
for surveillance, ensure transparency (including access to evidence, 
notification and effective remedies) and full observance of the ECHR 
and the case law of the European Court of Human Rights.

• Ensure fair, non-discriminatory and sufficient access to public 
funding for activities in relation to the promotion, realisation and 
protection of the human rights of refugees, asylum seekers and 
migrants, which should not contain explicit or implicit conditions 
that individuals or organisations receiving public funding refrain 
from speaking out on human rights issues.
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